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LIST OF DOCUMENTATION AND INFORMATION REVIEWED

Email (letter) from complainant outlining allegations

Case File records provided by complainant (includes records from both IFL and APD)

Email (response) from APD concerning the allegations

Case File records* provided by APD

Various standard operating procedures provided by APD

*Case file records included not only examination records but also administrative documentation that
could include case reports, case-related communications, legal documents, supporting literature
references

6. Email communications from both IFL and APD

Interview/telephone conversation information

8. Input from the Controlled Substances Technical Advisory Committee (TAC)
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S Y OF INVESTIGATION OF COMP GATIONS
Complaint 1 - Cocaine Case: IFL 1108165/APD 1.10-12068

The complainant alleges that the APD results are inconsistent with previous results reported by the
laboratory and inconsistent with results reported by IFL. The complainant also alleges that APD was
negligent in not conducting an investigation when a significant difference in evidence weight was noted.

On 10/7/2010, APD Analyst 1 generated a report on Item 1 (described as off-white rocks) with the result being
Cocaine, 15.24 grams net. The examination records offer a more detailed description of the evidence: “clear
Dlastic bag containing off white rock-like substance {approx. 54 rocks} (moist)”. The evidence was stored in the
Austin Police Department Property Room (not under the control of the laboratory) from 11/30/2010 until
8/9/2011. This Property Room is housed within a larger building and the temperature is maintained at the
general building temperatures. There were no known or documented power outages and/or extreme temperature
fluctuations during the time this evidence was stored in the Property Room.

On 8/9/2011, when the evidence was pulled in preparation for a viewing by the defense team, a change in the
appearance of the evidence prompted a request for Analyst 1 to respond to the Property Room. Analyst 1 noted
that the evidence, previously described as “off-white rocks” was now a “brown liquid”. Analyst 1 emails the
Assistant District Attorney (ADA), copying the Drug Section Supervisor on the email, and relays information
regarding the change in the appearance of the evidence. The email also states “(Supervisor) is open to having
another analyst re-analyze the liquid in the bag and determine if cocaine is still present”. The ADA agrees to
the re-testing and the Supervisor’s response email informs the ADA that Analyst 2 will be assigned the case.
Analyst 2 was not copied on this email exchange.

On 8/17/2011, APD Analyst 2 generated a report on Item 1 (described as brown liquid) with the result being
Benzoylecognine, 8.65 grams net (42% less than what was previously reported). The examination records offer
a more detailed description of the evidence: “Brown liquid sludge. Contained inside a ziplock bag labeled
“L1012068-1" and “CK 6524 . Contained inside a larger ziplock along with a plastic baggie with brown
residue (not analyzed)”. The examination records of Analyst 2 clearly document the presence of both
Benzoylecognine and Cocaine, although only Benzoylecognine was reported.



In order to report a drug (non-marijuana), APD procedure requires the following: one category A (GC/MS,
FTIR) AND one other technique from category A or a combination of two techniques from categories B (GC-
retention time) or C (color tests, UV/VIS, UV/Vis quantitation). Analyst 2 had GC/MS results but no other
techniques that would enable Cocaine to be reported in compliance with laboratory protocol.

During this investigation, Analyst 2 communicated to APD Director Gibbens that he did not familiarize himself
with the previous analysis and worked the evidence as if it was a newly submitted case. The Supervisor
confirmed, to Director Gibbens, that Analyst 2 had not been given any specific instructions when assigned this
case for analysis.

APD, acting on a court order, released the evidence to IFL for testing. On 9/12/2011, IFL generated a report on
Item 1-A (described as brown material) with the result being Cocaine, 4.90 grams and Item 1-B (described as
brown residue) with the result being Cocaine.

The first concern of the complainant is associated with the non-reporting of Cocaine by APD when the
sample was reported as Cocaine in previous and subsequent analyses.

In his examination records, APD Analyst 1 identified the sample as cocaine base and described the off-white
rock as “moist”. Benzoylecognine results from the hydrolysis of cocaine. Reference literature and TAC input
support that cocaine base will break-down to Benzoylecognine and the existing moistness may have accelerated
the breakdown. Although Analyst 2 reported Benzoylecognine, he clearly documented the presence of Cocaine
in his examination records. Analyst 2 was not tasked with a special request such as “confirm the presence of
cocaine” and his testing proceeded with the analytical scheme used for normal casework.

The second concern of the complainant is associated with the lack of an investigation by APD when a
substantial decrease in evidence weight had occurred.

Reference literature and TAC input support that the breakdown of cocaine into benzoylecognine will result in
weight loss. TAC members were not surprised with the diminished weight reported by APD and were familiar
with this amount of weight loss occurring. APD stated that when evidence seals or packaging is compromised,
the employee will correct the problem and document the actions. There is no indication that the packaging or
seals were compromised in this case. There is no indication that other evidence was potentially contaminated
from this evidence while in storage.

Table 1 on the next page presents a comparative view of the testing conducted by the three analysts.



TABLE 1 APD Examiner 1 APD Examiner 2 IFL Examiner
Report Date and Title | 10/07/2010 Initial Report 8/17/2011 Initial Report 9/19/2011
Report Description Off-white rock substance Brown Liquid 1-A Brown Material
1-B knotted plastic bag
containing brown residue
Reported Weight 15.24 g net 8.65 g net 1-A 4.90 grams
1-A Residue
Substance Reported COCAINE BENZOYLECOGNINE 1-A COCAINE
(controlled) (not controlled in TX) 1-B COCAINE
Weights recorded In Gross weight Before Analysis: | Gross weight Before Analysis: | 4.90 g
examination records 15.24g 9.73g
Net weight Before Analysis: Net weight Before Analysis:
15.24¢ 8.65g
Net weight After Analysis: Net weight After Analysis:
14.87g 117g
Description in clear plastic bag containing off | Brown liquid sludge. bubble wrap c/tape sealed

examination records

white rock-like substance
{approx. 54 rocks} {moist)

Add. info- Response:

The evidence was originally
submitted as an outer ziplock
containing a sandwich bag with
suspected cocaine rocks. The
original analyst states that the
suspected cocaine was removed
from the sandwich bag and stored
in a lab supplied ziplock. The
sandwich bag was stored in a
second lab supplied ziplock.

Contained inside a ziplock bag
labeled “11012068-1" and CK
£524”, Contained inside a
larger ziplock along with a
plastic baggie with brown
residue (not analyzed).

plastic envelope ¢/ two pb ¢/
1A — brown material” and 1B —
knotted pb c/brown residue

Non-reported drugs
mentioned in
examination records

None mentioned

Cocaine

1-A and 1-B: Benzoylecognine
and anhydroecognine

Lab Reqts. on reporting
Drugs (does not include

marijuana)

One category A (GC/MS, FTIR)
AND one other technique from
category A or a combination of
two techniques from categories B
(GC-retention time) or C {color
tests, UV/VIS, UV/Vis
quantitation)

Same as in column to the left




Recommendations — Complaint 1:

There is insufficient evidence to support the allegations that APD was negligent in its analysis, storage, or
reporting of this evidence. The nature of the evidence sample (breakdown of moist Cocaine) and
differences in techniques and reporting requirements led to the difference in reported results. There is
also insufficient evidence to support the allegations that APD was negligent in lacking a documented
investigation into whether or not the weight loss of this evidence impacted other evidence stored near-by.

Complaint 2 - THC Case: IFL 1111143/APD L10-13202

The complainant alleges that evidence may not have been properly examined at APD. The concern is
based on APD reported results being inconsistent with results reported by IFL.

On 10/29/2010, APD Analyst 3 generated a report on the above case documenting that Item 1 (described as
brown substance) had a result of Tetrahydrocannabinols, 9.75 grams net. Item 1 was part of a 12 item case with
several pounds of Marihuana being reported as well as other drugs. The examination records of Analyst 3
describe Item 1 as “I cookie and 1 small chunk”. The input fields for both Macroscopic Exam and Microscopic
Exam have “Not consistent with marihuana” as the documented observation. The reporting of
Tetrahydrocannabinols was supported by a GC/MS of Tetrahydrocannabinol and retention time comparison. No
photographs were taken during this analysis.

On 7/29/2011, the DA’s office emails Analyst 3 and asks how she arrived at a conclusion of
Tetrahydrocannabinols and not “marihuana”. The response was “We do an exam of the substance using the
microscope and I was unable to detect unique characteristics on plant material’.

APD, acting on a court order, released the evidence (now identified as Item 23) to IFL for testing. On
12/14/2011, IFL generated a report on Item 23 (described as brown rock-like material) with the result being
Marihuana, 1.14 grams. Examination records document that a microscopic examination was performed after
GC/MS analysis. The documented observations communicate the presence of characteristic Marihuana hairs:
glandular hairs and cystolithic bairs. Photographs were taken.

On 2/9/2012, after receiving awareness of this complaint, the APD Supervisor re-examined the sample (Item 1)
and documented “Lacks sufficient observable macroscopic botanical detail” in the input field for Macroscopic
Exam and “Not consistent with marihuana™ in the field for Microscopic Exam. The examination records offer a
more detailed description of the evidence to include “...no visible green plant material visible to naked eye...,
sample is predominantly resinous material, cystolithic hairs, and other fibrous material...Cystoliths and
trichomes are larger than the green particles present”. Photographs were taken. In a Memorandum dated
2/10/2012, the APD Supervisor documents this conclusion: “These fragments are too small to be able to called
consist with marihuana leaf structure. The initial analyst followed our procedure manual protocol in
concluding the substance as Tetrahydrocannabinols.”

The APD procedures allow for the recording of a positive macroscopic and/or microscopic examination
as “consistent with marihuana”. Likewise, the procedures allow for negative observations to be recorded
as “not consistent with marihuana”.



The procedures manual has sections on the microscopic examination of 1) plant material and 2) non-leafy plant
material such as hashish, charred residue, oil extracts, or residue. The APD procedure, in the section for
microscopic examination of the plant material states “A positive microscopic examination is the observation of
the presence of an appropriate number of cystolithic hairs or characteristic seeds”.

The section on the microscopic examination of non-leafy plant material states that these items may exhibit some
or all of the microscopic characteristics of marihuana in the residue. Four steps are listed:

1. Observe the solubility of resinous material
2. Note if any plant material (particles) is present such as cystolithic hairs or green plant fragments.
3. Extract a sample with hexane or CHCl;

4. Place a portion on a microscope slide ...and microscopically examine for characteristics of marihuana,
including cystolithic and glandular hairs

Another section in the procedure manual titled “Hash (Hashish)” states that “usually only cystolithic hair are
observed, if at all” and then specifies the following two steps:

1. Dissolve small amount on glass plate or slide
2. Observe for cystolithic hair, conical trichomes or filamentous hairs.

The original analyst, Analyst 3, recorded a microscopic examination result of “not consistent with marihuana”
and did not mention the presence of cystolithic or other characteristic hairs seen by the other two examiners.
There was no indication that the following required steps were conducted: solubility observation, extraction
with CHCL; or Hexane, and microscopic examination on a glass plate or slide.

APD procedures do specify that hashish is to be reported as “Tetrahydrocannabinols” however the words ‘hash”
or “hashish” are not used in the examination records of the case. The procedures, at the time of the original
analysis, did not clearly specify the minimum requirements needed to report “Tetrahydrocannabinols” instead of
“Marihuana”. A new version of the procedures manual, dated after the original analysis, states that “THC” is to
be reported when the macroscopic/microscopic identification cannot be confirmed and the following tests are
conducted: (1) Category A (GC/MS) and (1) Category C (Duquenois-Levine). This new version did not
expand on language associated with macroscopic/microscopic examinations.

Input from the TAC confirms that Marijuana and THC can have different schedule/control levels and that
analysis is becoming more difficult with having to distinguish between synthetic THC and plant (natural) THC.
With THC having a higher penalty, the TAC consensus was caution is taken and the three responses, slightly
different from one another, are summarized below:

TAC Response 1: “...So unless I see a recognizable pharmaceutical preparation (e.g., Marinol) or labeled vial
containing THC only (e.g., a pure reference standard), I will be cautious and report marijuana. In cases in which
there is ANY botanical characteristic present — cystolithic hairs, glandular hairs, covering hairs, seed, seed
bract, stem, stalk — I think it should be reported as marijuana.”



TAC Response 2: “In order to call Marijuana, we would expect to see certain features of plant material leaves
along with glandular and cystolithic hairs. ...If you have plant material non-specific leave number and design,
with no hairs and only see THC on mass spec. Report THC, but clarify don't know whether source was of

natural (plant) or synthetic origin.”

TAC Response 3: ] think reporting THC should be reserved for samples lacking the identifiable
characteristics to be reported as marijuana, or other resinous extract from marijuana, as long as THC is
identified by GC/MS.”

Table 2 presents a comparative view of the testing conducted by the three analysts.

TABLE 2 APD Examiner 3 IFL Examiner APD Supervisor

Report Date | 10/12/2010 Initial Report 12/14/2011 2/10/2012 (Memo)

Report (1) Brown substance (23) Brown rock- | (1) Hard brown compressed substance

Description like material

Reported 9.75 g net 1.14 grams 8.48 g net

Weight

Substance Tetrahydrocannabinols Marihuana(not No report, internal memo, supported the conclusion of

Reported controlled or Tetrahydrocannabinols reported by Analyst 3.

scheduled in TX)

Weights Gross weight Before Analysis: 9.75g | 1.14g Gross weight Before Analysis: 8.48 g

recorded in

examination | Net weight Before Analysis: 9.75 g Net weight Before Analysis: 8.48 g

Lo Net weight After Analysis: 9.73 g Net weight After Analysis: 8.45g

Description | 1 cookie and 1 small chunk 1spbc/pbc/ ...no visible green plant material visible to naked eye...,

in brown rock-like | Under maximum magnification, minute green particles

examination material were found. These green particles were less than the

records width of the...These fragments are too small to be able to
be called consist with marihuana leaf structure. Sample
is predominantly resinous material, cystolithic hairs, and
other fibrous material...Cystoliths and trichomes are
larger than the green particles present.

Macroscopic | Not consistent with marthuana Lacks sufficient observable macroscopic botanical detalil

Exam

(Worksheet)

Microscopic | Not consistent with marihuana Not consistent with marihuana

Exam

(Worksheet) Solubility testing conducted? What

solvent used (CHCl; .. Hexane,? Slide
preparation? Noted presence of
cystolithic hairs?




Lab Reqts. Marihuana: (1) Category B See 1" column as well as information below:
on reporting | {Macroscopic/Microscopic

Marihuana | Examination) and (1) Category C A new procedure dated after the original analysis states
and THC (Duquenois-Levine). Procedures, at that “THC" is to be reported when the
the time of analysis, did not specify macroscopic/microscopic identification cannot be
the minimum requirements needed confirmed and the following tests are conducted: (1)
to report “Tetrahydrocannabinols”™ Category A (GC/MS) and (1) Category C (Duquenois-

Levine). This new procedures version did not expand on
language associated with macroscopic/microscopic
examinations.

instead of “Marihuana”.

Recommendations — Complaint 2:

The concern of the complainant is associated with APD’s reporting of Tetrahydrocannabinols in an item
where IFL subsequently reported Marihuana. Per the complainant, Tetrahydrocannabinols carries a
stiffer penalty than Marihuana.

The APD procedure mentions examination of both leafy plant material and non-leafy plant material.
This particular evidence item contained hairs characteristically found in Marihuana; however the typical
recognizable leafy substrate was absent. Per APD interview, hashish is not defined in Texas Law and the
presence or absence of sufficient botanical detail is a deciding factor on how the item is to be reported.
With regards to whether or not the evidence should be reported as Marihuana or
Tetrahydrocannabinols, the decision does not fall within the purview of ASCLD/LAB. It appears to be a
decision best made, in order to have a consistent approach to reporting, by the state’s forensic experts
with input from the legal community.

Various Legacy accreditation requirements were related to the scope of this complaint including 1.4.2.16.

1.4.2.16 ARE CONCLUSIONS AND OPINIONS IN REPORTS SUPPORTED BY DATA AVAILABLE IN
THE CASE RECORD, AND ARE THE EXAMINATION DOCUMENTS SUFFICIENTLY DETAILED
SUCH THAT, IN THE ABSENCE OFTHE EXAMINER(S), ANOTHER COMPETENT EXAMINER OR
SUPERVISOR COULD EVALUATE WHAT WAS DONE AND INTERPRET THE DATA?

The examination records of Analyst 3 do not document the presence of characteristic plant hairs
(cystolithic hairs), as seen and documented by both IFL and the APD Supervisor, and as required to be
observed by laboratory protocol. It is not possible to determine if cystolithic or other characteristic hairs
were visualized and whether or not the examination included the laboratory required solubility testing
and slide preparation. It is also not possible to determine which solvent (Hexane and CHCI; are the two
options) was used during the microscopic examination.

Analysts are recording a microscopic examination result of “not consistent with marihuana” when
cystolithic hairs are present. A recording of “Not consistent with marihuana” as the result of a
microscopic examination does not convey that characteristic plant hairs were present and most likely
conveys such hairs were not present.




It is the opinion of this investigator that the procedure is not sufficient in specifying the minimum
acceptability criteria for recording “consistent with marihuana” and “not consistent with marihuana” as
a result for macroscopic and microscopic examinations in the examination records. It is also the opinion
of this investigator that the examination records created by Analyst 3 are not sufficiently detailed to
evaluate what was done and what was observed. Non-conformity with Legacy Requirement 1.4.2.16

Complaint 3 - MDMA Case: IFL XXXXXX/APD L09-12695

The complainant alleges that evidence may not have been properly released, as per court order, and that
APD was not in conformance with its own procedures on releasing evidence.

On 9/28/2009, APD Analyst 4 generated a report on the above case documenting that Item 2.4 (described as 1
green round pill with heart imprint) had a result of 3,4-methylenedioxymethamphetamine, 2.35 grams. Item 2.4
was part of a several item case with Cocaine, Marijuana, Methamphetamine and additional tablets with 3, 4-
methylenedioxymethamphetamine being reported. On 6/13/2011, a corrected report was issued changing the
report description of Item 2.4 to “8 yellow round pills with imprint of heart with arrow”.

IFL received a court-ordered request to reweigh the tablets previously analyzed by APD. On 7/8/2011, APD
sent the tablet evidence to IFL and IFL recognized that not all the tablets were present. Per APD, on 7/26/2011,
IFL contacted APD and requested the remaining evidence and was advised of APD’s policy at that time. The
policy, titled .4 Release of Evidence by Court Order, states:

01..,.02...,.03...

.04 A sufficient amount of drug substance for analysis shall be weighed and placed in a suitable
container for release. Sufficient sample for a third party independent analysis is retained. If only a trace
of sample remains, release will only be authorized by the section supervisor or designee.

.05...,.06..., .07... and is followed by:

S5 The section supervisor, or designee, must approve any release of evidence that does not meet the
guidelines listed in section 4.
The Court Order, in this case, states in part: The Travis Co. D.A. shall allow the inspection of all controlled
substances that the prosecutor s office intends to introduce into evidence in this case. ...

For purposes of testing and making a quantitative and qualitative analysis for the percent composition and total
weight of actual substance, the Travis Co. D.A.’s Office through its agents ...delivery to IFL of:
* The alleged controlled substances...

APD retained ¥: of each item being sent to IFL. The below table depicts the original tablet numbers (Items 2.1 —
2.5) and the tablet numbers being released to IFL (samples of 2.1-2.5 now itemized as 4.1-4.5.



ITEMNO | DESCRIPTION

2 % blue pil
41 % bluepll
21 Y green pil
41 ¥ greenpil
4 hgreenpil
43 % greenpil

24 Bwhdeyellowplls  *** comectedreportissued 21 moafter 1%
44 8 halves o the yellow pils

2 2whaleyllow plls & 1 alfpil
45 2 balves and % ofthe yelowpils

IFL, being unfamiliar with such a policy, relayed the information to their legal contact in the case. IFL, with
awareness of APD’s policy, questioned the lab’s conformance with this policy on the previous cases that IFL
had received from APD.

The Court Order in the previously discussed case in Complaint 2 (THC Case: IFL 1111143/APD L10-13202)
states: It is hereby order and adjudged that: ...

2) The APD shall take all necessary actions to provide and transport accurate sample in its entirety of the
exhibit, accurately labeled to identify which exhibit/tag number applies to the sample, to said lab in such

condition that they may be accurately chemically, microscopically, quantitatively and qualitatively tested by
them...

A records review provided objective evidence that APD did comply with its policy and released only a portion
of the sample (1dentified as Item 23) to IFL for analysis.

ITEM NO DESCRIPTION

1 9.75 grams net
23 1.15 grams net

The Court Order in the previously discussed case in Complaint 1 (Cocaine Case: IFL 1108165/APD L10-
12068) states:

It is therefore ordered that IFL is hereby authorized to be given ...

8) The actual exhibit examined at Austin PD Crime Laboratory under Lab N L1012068, including all
packaging...

A records review provided objective evidence that APD released the entire evidence sample to IFL for analysis.

APD’s policy allows for this but there was no documentation of the required supervisor approval. APD
communicated that the degradation of the sample supported the release of the entire evidence sample to IFL.
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Recommendations — Complaint 3:

There is insufficient evidence to support the allegations that APD did not comply with its policy on
“Release of Evidence by Court Order”. Although the supervisor’s documented approval of releasing the
entire evidence sample was not present, the supervisor had been involved in case communications
involving the evidence and the laboratory policy allows for this type of departure from policy.

There is a concern that APD’s policy appears to be at conflict with the intent of the Court Order. The
laboratory is encouraged to seek input from the legal community as this subject matter does not fall
within the purview ASCLD/LAB.
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Austin Police Department Forensic Science Division, Legacy Certification #324
Investigative Report of Complaint
Complaint: filed by Deborah Stephens (former employee)
Date: July 19,2012
Prepared by Assigned Investigator: Proficiency Program Manager Patti Williams /j i Q(/fdauu

NATURE of the ALLEGATIONS

On August 2, 2011, Executive Director Ralph Keaton received an email from Complainant Debra Stephens
containing a 46 page attachment dated July 28, 201 1. The complainant alleges that Austin Police Department
Crime Laboratory Science Division (APD) violated policy that resulted in results being released in error, false
filing of charges by the detectives and the prosecutors, and subsequent incarceration of innocent individuals.
The complainant also expressed concern that the results were not supported by data and that the policies
regarding preliminary reports were confusing and conflicting. This complaint contained:

1. copies of case records associated with three cases: L0807444, L1006319, L1001183

2. aone page sheet titled “Cases in Which Preliminary Results Were Released Before Administrative
Review” with a listing of 25 cases with Incident number and LIMS Case Number

3. aone page table titled “Cases in which preliminary results were released before administrative review”
which communicates 23 cases and dates of results and reports being released.

o The following two cases are listed in Item 2 (List) but do not appear in Item 3 (Table)
= 10901797 and L0904944
o Case L0807444 listed in Item 1 (case records) was not present on Item 2 and Item 3.

On March 9, 2012, Executive Director Ralph Keaton received a second email from Complainant Debra
Stephens communicating additional allegations of policy violations associated with:

e laboratory security,
e proficiency testing, and
® inaccurate reporting.

The complainant’s concern was that, in the three situations mentioned above, no corrective actions and/or
documentation of policy violation occurred. In both communications, the complainant did not cite specific
ASCLD/LAB standards alleged to have been violated. She alleged that APD did not investigate or take
necessary actions when faced with analytical and administrative concerns.

APD-Stephens Complaint Page 1



SCOPE OF THE REVIEW

The review of this matter included a review of documentation provided by Ms. Stephens and APD’s response to
the complaint, additional communications with both the complainant and APD, as well as additional
documentation provided to ASCLD/LAB. On January 5, 2012, per Director Gibbens, Ms. Stephens filed a
complaint with the Travis County District Attorney’s Office regarding unqualified laboratory management and
reports being released prior to the analysis being conducted. Travis County District Attorney’s Office requested
that Texas DPS investigate the validity of these allegations. Ralph Keaton, ASCLD/LAB Executive Director,
was provided documentation created by D. Pat Johnson, Deputy Assistant Director, Texas DPS which included
records of his investigation on this complaint as well as copies of his reports to Buddy Meyer, Travis Co. Asst.
District Attorney. The investigation records also included the associated case file records and APD documented
procedures. The following TX DPS Reports, authored by Pat Johnson, were reviewed:

a. January 6, 2012,
b. January 11,2012,
¢. January 30, 2012

Communications dated February 7 and February 23 between Laboratory Director Bill Gibbens and Texas
Forensic Science Commission -Legal Counsel Lynn Robitaille were also reviewed.

During this investigation, emails and phone calls occurred with the APD Laboratory Director Bill Gibbens and
Quality Manager Tony Arnold. Communications with the complainant Debra Stephens also occurred.

An onsite visit took place at APD on June 7 and 8, 2012. Lynn Robitaille and Richard Alpert, representatives of
the Texas Forensic Science Commission, were also present during the onsite visit. The following employees
were contacted during the visit: Lab Director Bill Gibbens, Quality Manager Tony Arnold, Supervisor Gloria
Rodriguez, and five analysts: Glen Harbison, Ralph Salazar, Chris Kiyak, Quynh Nguyen, and Katherine
Sanchez. Analysts Harbison and Kiyak had worked the cases on the lists provided by Ms. Stephens.

For the purpose of this report, this investigation has categorized the complainant’s concerns into these four
areas:

e Complaint 1 - preliminary results released in multiple cases
e Complaint 2A —laboratory security,
e Complaint 2B - proficiency testing

e Complaint 2C — inaccurate reporting

e —

APD-Stephens Complaint Page 2



SUMMARY OF INVESTIGATION OF COMPLAINT ALLEGATIONS

e Complaint 1 - preliminary results released in multiple cases

The complainant alleges that APD policies on preliminary results were confusing and that preliminary
results were not supported by data. A side concern was that technical reviews were being conducted in an
inconsistent manner (where reviews, refused by others, were approved by the Supervisor).

The purpose of the “preliminary results” was to communicate rush results during weekends when the
information was needed to assist in filing charges. During the time frame of the concern (2008- 2010), no
documented procedure on preliminary results existed with regards to the minimum data needed to release
preliminary results, the mechanism of communication, or the retention of preliminary result records. When
initially asked about procedures on preliminary results, the only procedure provided was the procedure on case
file review which states: All preliminary reports issued to detective for filing of charges may be administratively
reviewed by the analyst and stated so in the preliminary report.

A Preliminary Result template was made available to and used by the analysts to record the information. This
one page “Preliminary Result” was present in the case record and documented the date, time, and method
(phone, email, person) of the release of information. Some “Preliminary Result” forms contained email
date/time stamps while others had only the date and approximate time as input by the analyst. The Preliminary
Result communicates the weight and identity of the drug(s) tested.

See Three Examples in Appendix A

APD is a paperless system and each case record is accessed through the LIMS. The case record includes, if
applicable, the Preliminary Result, matrix (drug section worksheet), instrumental data, draft and final reports,
and documentation of all reviews. Evidence description, weights, color test results, instrumental techniques and
outcomes, and conclusions are present on the matrix. In most instances reviewed, the final report was released
just days after the preliminary result was communicated.

Interviews confirmed that analysts had no specific procedures governing the “preliminary report process”, but
analysts were operating consistently:

e Preliminary Results could be released on identified rush cases.

e Rush cases during the week would be handled as normal “non-rush” cases if time allowed and multiple
analysts available

e Analyst was allowed to administratively review their own Preliminary Results (typically on weekend
rush casework when a single analyst was working). Analyst was required to document his own
administrative review prior to the release of the Preliminary Results

e Understood practices:

o Do the minimum amount of testing that allowed the analyst to feel comfortable with releasing
the Preliminary Result. Laboratory has a documented procedure for the minimum required
testing to report a conclusion in a Laboratory Report.

APD-Stephens Complaint Page 3



o No need to maintain the preliminary result instrumental data as one would be repeating the work
when generating the final report. During the investigation by Mr. Johnson, Texas DPS, the
laboratory was able to recover the majority of the instrumental data associated with preliminary
results and save it to the case record.

o Weights and color test results were to be recorded in the LIMS as was done with typical
casework. The initial recording of the weight may have directly on the Preliminary Result
template. Most instrumental techniques were re-run to provide data supporting the conclusion in
the final report. Note: Analysts have individual workstations with a balance and a computer with
LIMS access.

Case record reviews, analyst interviews, and Mr. Johnson’s reports determined that,
during analysis for Preliminary Results, certain analysts may have recorded weights and
color test results on external media before inputting the data into the LIMS. Days later,
some or all of the information, was transcribed in the LIMS and the original media was
destroyed. Audit trails of the LIMS provide objective evidence that the information was
recorded into the LIMS on a later date than the date of the Preliminary Report.

See Appendix B for case record examples of these time lapses. Possible non-
conformity - Legacy Requirement 1.4.2.14: DOES THE LABORATORY CREATE AND
MAINTAIN A UNIQUELY IDENTIFIED CASE RECORD FOR ALL EXAMINATION AND
ADMINISTRATIVE DOCUMENTATION GENERATED AND/OR RECEIVED BY THE
LABORATORY FOR EACH CASE INVOLVING THE ANALYSIS OF EVIDENCE?

Case file review revealed two instances where the total weight and identity of multiple
items of evidence were communicated in the Preliminary Result when supporting
analytical data was not present on all the items represented in the total weight. In one
instance, the total weight of four items of evidence was documented in the preliminary
report when analysis had been performed on only three of the four items. In this case, the
preliminary result of the fourth item contained a time stamp that was prior to the GC
elution time of the drug of interest. In the second case, preliminary instrumental data is
present on two of three items and the laboratory states it was unable to recover data on
the third item.

See Appendix C for case record examples. A possible non-conformity with Legacy
Requirement 1.4.2.16 was considered however this requirement is specific to the Report
and not a Preliminary Result. The subsequent Final Reports on both of these two cases
are supported by data available in the case record.

APD believed that no other procedures related to preliminary results existed however; the investigation revealed
the presence of a second laboratory procedure in “Chapter 50 Release of Division Records and Information”
titled “Preliminary laboratory analysis information™: This procedure states: When an exigent circumstance
exists, analysis information may be provided to the investigating agency prior to the completion of all analyses
by the analyst and issuance of the final “Laboratory Report”. In talking with the Quality Manager and
Laboratory Director, this procedure is applicable to the Biology section. Interviews with Drug Chemistry staff
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determined that everyone knows that the current practice is to only release results with a final report supported
by completed examination records.

Summary - Complaint 1:

The complaint involved a “Preliminary Result process” that was in operation from January 2008 until October
2010 and involved 538 cases (information provided by the laboratory). The Preliminary Results on designated
rush cases provided investigative information to the officers and courts. Final reports, supported by
examination records, on the same evidence were generated at a later date. The final reports were generally
released within days of the Preliminary Results. APD is a paperless laboratory and the LIMS houses the
examination records (to include instrumental data) as well as the Preliminary Results and generated reports of
the analysis.

Interviews determined that most Preliminary Results were released during non-business hours. During these
times, the on-call analyst worked the rush cases, generated the Preliminary Result, documented his
administrative review, and communicated these results by phone, email or by person. Although the email
would have documentation of the release time, most often only the Preliminary Release form (and not the actual
email) was retained.

Objective evidence determined that the majority of these Preliminary Results were generated by two analysts.
Although the examination records appear intact and support the results being reported in the final report, a
period of time exists between the time certain results were observed and the time when these results were
recorded in the LIMS. Interviews determined that, at times, evidence weights and the results of non-
instrumental tests such as color and/or microscopic examinations may have been recorded on external media.
These results were then transcribed into the LIMS at a later date. The external media (or a suitable
reproduction) containing these test results was not retained. This practice appeared to be associated with only
one analyst and not the entire section.

Recommendations - Complaint 1

Based on the above information , it is the opinion of this investigator that a non-conformity may exist
with Legacy Requirement 1.4.2.14: DOES THE LABORATORY CREATE AND MAINTAIN A UNIQUELY
IDENTIFIED CASE RECORD FOR ALL EXAMINATION AND ADMINISTRATIVE DOCUMENTATION
GENERATED AND/OR RECEIVED BY THE LABORATORY FOR EACH CASE INVOLVING THE ANALYSIS
OF EVIDENCE? 1t should be noted that APD recognizes the information in the LIMS Matrix as the
examiner worksheet and a matrix is present for each case record. When data was recorded on external
media during the examination of evidence, this media or suitable reproduction was not retained. These
tests were not repeated during the testing period that resulted in the final report.

There is no evidence to support the allegations that APD was negligent in conducting an administrative
review on the preliminary results. By policy, administrative results could be conducted by the analyst.
All preliminary results reviewed during this investigation had documentation of an administrative
review.

Due to the lack of documented policies governing analysis in these designated rush cases, there is also
insufficient evidence to support the allegations that APD policies on preliminary results were confusing.
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Objective evidence, gathered through interviews, determined that analysts understood that preliminary
results could be communicated once one was comfortable with the data.

One tangent allegation suggested that the documented Preliminary Result was not created until after the
results were communicated to the external party. There is insufficient evidence to support this
allegation. Case records contained documented Preliminary Results in a scanned file format. File
properties of the Preliminary Result were associated with the date it was added to the LIMS as a scanned
or image file and not the date the original Word file was created. File creation date was unable to be
assessed by this case manager.

One additional concern addressed during this investigation was the allegation that the Supervisor
approved the release of reports when other analysts, during the review process, had concerns that
prevented their approval. There is insufficient evidence to support this allegation. Although technical
reviews can be conducted by other analysts in the section, the Supervisor is tasked with the majority of
the reviews. Unless mentioned elsewhere in this report, the case files reviewed determined that
procedures were followed and data to support the conclusion in the final report was present.

Complaint 2 — Received March 9, 2012
(Components A, B, and C)

A. The complainant alleges that no actions were taken and/or documentation exists regarding a
laboratory security policy violation.

The complainant describes an event in which she observed the Quality Manager using another employee’s key
card to gain access to the Controlled Substances section. Specific detail, such as the date of the alleged violation
or name of the employee, is not provided. In response to this allegation, APD provided a “Record of Verbal
Reprimand” dated November 1, 2010 detailing events that occurred on October 27, 2010. This record, signed
and dated by both the Laboratory Director and Quality Manager, communicates that the Quality Manager had
authorized key access to the area, however did not have a personal access card to the Controlled Substances
section. Using someone else’s access card is not permitted and resulted in the Quality Manager receiving a
verbal reprimand. Additional action included updating the permissions of the Quality Manager’s access card to
include access into the Controlled Substances section.

The laboratory’s security policy (chapter 33) states that employees are responsible for maintaining access cards
in a secure manner. A question was raised on why the employee lending the access card was not part of the
verbal reprimand or any other corrective action. The Laboratory Director’s email response communicated that
the initial complaint accused one person (Quality Manager) of the violation and did not identify the second
employee. Therefore, the investigation was limited to the specifics of the complaint. The policy on verbal
reprimands is a department wide policy and was reviewed during this investigation.

Objective evidence was obtained through onsite interviews that Controlled Substances employees were
knowledgeable about the security requirement. When asked about lending their access cards, employees
responded “no”. However; after one interview; one employee returned to say she had lent her card to the
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Quality Manager. This one-time event took place “a couple of years ago” and subsequent staff meetings
reinforced the security requirement.

Recommendation — Complaint 2-A:

A records review and interviews revealed that APD documented the violation and initiated actions. Since
the laboratory’s actions involved only one of the two involved parties, the effectiveness of the actions may
be questioned. This appeared to be a one-time event occurring in 2010 and all interviewed personnel were
well aware of the laboratory’s security policy. Objective evidence does not support this allegation.

Complaint
B. The complainant alleges that no actions were taken and/or documentation exists regarding a

proficiency testing policy violation.

The complainant describes an event in which an analyst submitted completed proficiency test records to the
Supervisor. The complainant then states that this analyst, upon reviewing data from other analysts, recognized
her results were wrong. The analyst is alleged to have retrieved her test from the Supervisor and proceeded to
re-work the test achieving the same response as her co-workers. Although the analyst’s name is provided,
specific detail, such as the date of the alleged violation or identity of the proficiency test, is not provided. The
analyst is no longer employed at the laboratory.

In response to this allegation, APD assumed the test to be from 2010, and communicated that interviews with
analysts and a review of 2010 proficiency test records did not reveal any abnormalities or violations. The
records review included a check of when proficiency test data was accessed and by whom. The Supervisor did
remember the analyst submitting test results and asking for them a short time later. Since the results of this
proficiency test (L10003985 - associated with CTS 10-501) had not yet been technically or administratively
reviewed, the Supervisor was not concerned and provided the analyst with her case records but not the test
sample. The complainant did provide additional information to support that the CTS 10-501 test was the one of
interest.

APD’s proficiency testing procedure states that the section supervisors are responsible for ensuring that each
proficiency test is independently completed. Although the procedure does not state that independent analysis is
also a responsibility of the examiner, the interviewed analysts are aware that proficiency tests are to be worked
without technical assistance. Proficiency tests are assigned case numbers in the LIMS and access to the LIMS
files is limited to the analyst, supervisor and Quality Manager. Analysts communicated that lab case numbers
are used on the data and not the easily recognizable CTS proficiency test identifiers. Interviews revealed that
no currently employed analyst recalls discussing proficiency test results with this analyst while the test was in
process. In addition, the interviewed analysts could not recall discussing any technical issues with other analysts
while proficiency tests were in progress.

The expected results of CTS 10-501 were “No controlled substances” for one sample and “Hydrocodone” for
the other sample. The review of APD records supports that, on 5/14/2010, the proficiency test was submitted to
the Supervisor and the LIMS contained the results of “No controlled substances™ on both test samples. On the
sample of interest, the original GC/MS data stored on the LIMS reflects a small peak that has no annotation, no
library searches, or any additional information.
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The LIMS also documents that between and including the dates of 5/15/2010 and 5/26/2010, the result for one
sample was changed from “no controlled substances” to “hydrocodone”. Additional GC/MS data was present
supporting this conclusion.

Objective evidence, through records review and interviews, determined that:

e On 5/14/2010, the analyst transferred the proficiency test samples and documentation to the Supervisor.
Original GC/MS data reflects a small peak in the region of Hydrocodone with no further work
conducted.

e On 5/14/2010, the Supervisor approved the return of the proficiency test documentation, but not the test
samples, to the analyst

o After the initial submission and subsequent retrieval of documentation to the Supervisor, the analyst
conducted additional testing, produced new instrumental data and changed a test conclusion from “no
controlled substances’ to “hydrocodone”.

o Final results were documented as 5/26/2010
e Analysts do not recall discussing test results with this analyst

e The proficiency testing procedure is not specific enough to detail this type of event.

Recommendation — Complaint 2-B:

Interviews provided objective evidence that APD analysts are aware that proficiency tests are to be
independently worked and did not discuss in-progress test results. A LIMS check of the proficiency test in
question does reflect that changes were made after the first submission to the Supervisor and prior to the
final submission. However, laboratory procedure is not specific enough to disallow changes prior to the
technical and administrative reviews. There is insufficient evidence to support the allegation.

Complaint
C. The complainant alleges that incorrect preliminary results were released by an analyst and the error

was corrected through the complainant’s re-analysis. The complaint states that the laboratory did
not initiate any corrective actions to include re-training of the original analyst.

L10-00034, the case mentioned by the complainant, had preliminary results released by email on 1/2/2010. The
preliminary results state “Instrumental analysis indicates the presence of Quetiapine (Dangerous Drug), 5.1g”.
Supporting records include GC/MS data with a satisfactory blank run prior to the sample. UV was also
conducted but produced no significant supporting information. After the release of this preliminary result
information, the analyst completed additional testing and reported “No Controlled Substances™ in the final
report released 1/4/2010. The analyst recognized that the earlier result of Quetiapine was due to carry over
from a case sample previously run by another analyst.

The analyst informed the Supervisor of the difference between her preliminary results and her later conflicting
analysis. Initials of both the analyst and the Supervisor appear on the GC/MS spectrum of Quetiapine. The
L10-00034 case record stored in LIMS includes both sets of data as well as a case related communication to the
officer dated 1/6/2010 relaying that although preliminary analysis indicated Quetiapine, further analysis
indicated no controlled substances. Quetiapine is not controlled but is considered a “dangerous drug” in the
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state. The laboratory did not have additional records of investigating this specific carry-over incident and did
not alert section analysts on the challenges of analyzing Quetiapine and its retention on the instrument.

The records review and interview provided objective evidence that the examiner documented the sequence of
events appropriately, created awareness to the supervisor, notified the officer about the difference in reporting,
and retained all records associated with the preliminary result and the final report.

Approximately eight months later, the complainant states that she was contacted by the county attorney’s to
take a second look at this case as DWI charges were still pending. The laboratory case record has no record of
this case related communication and/or a request for additional analyses. On 8/14/2010, the complainant re-
analyzed the evidence, noted the possible presence of isobutyl nitrite and released a report stating “no controlled
substances.” The complainant explained that this re-analysis was discussed with Section Supervisor Rodriquez
and it was determined that since no standard was available for comparison, the report would communicate “no
controlled substances”.

A review of the re-analysis discovered the following events:

e Supervisor Rodriquez was on vacation during the week of 8/14/2010 and was not involved in any
discussion on this case. Supervisor Rodriquez became aware of the re-analysis, at a later date, when
conducting monthly statistics and recognized a LIMS case code that needed further investigation.

e The case record contained no information regarding communications requesting a re-analysis and
contained no approvals for re-analysis

e LIMS reflects that the complainant both technically reviewed and administratively reviewed her report.

o Although the drug section allows the analyst to administratively review his own report, the
practice is that on all non-weekend case work, administrative review is conducted by another
analyst. In 2010, 8/14 was a Saturday.

o The drug section has a 75% technical review policy and strives to accomplish 100% on all non-
weekend work. Analysts are not allowed to technically review their own work.

= Initial non-compliance with Legacy 1.4.2.22; While onsite, this case was technically
reviewed by another analyst.

The laboratory issued a record titled “L1000034 CAR” on 1/18/2011 (per the laboratory- this memo is
incorrectly dated a year earlier “1/18/2010”) explaining that two CARs related to this incident were issued:
1. First CAR concerned this technical event that prompted a change in processes:
o Terminating the release of preliminary results in the section
* The re-analysis was discovered in September 2010 and preliminary results were
actually discontinued in October 2010
o Requiring all results to be released per laboratory protocol of final reporting using a
second supportive instrumental technique
2. Second CAR concerned the laboratory’s delay in releasing a CAR at the time of occurrence

In summary, this case was analyzed for preliminary results in the same manner as other preliminary results
during this time frame. Within a four day period, the final report was released and the officer notified of the
differences between preliminary results and the final report. The request for re-analysis is not documented, the
re-analysis was unauthorized, and the results of “No controlled Substances” were the same as reported in the

e e
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final report released by the original examiner. A review of the state’s list of controlled substances at
http://www.dshsstate.tx.us/dmd/control_subst_sched.shtm and the interview with the Supervisor confirmed that
butyl nitrite is not a controlled substance in the state.

Recommendation — Complaint 2-C:

There is no evidence to support the allegation that the complainant’s reanalysis corrected an earlier
result released by the laboratory. There is no evidence in the case record to support an interest in re-
analysis by legal authorities or a deficiency in the laboratory’s original final report.

Although this case manager finds it concerning that the laboratory did not use this event to create
awareness of the analytical challenges of Quetiapine, there is insufficient evidence to support that
laboratory was negligent in its actions due to the absence of re-training the original analyst. Laboratory
actions involved:

e eliminating the preliminary result process that was being performed at the time and

e requiring final reports to communicate rush laboratory results.

ADDITIONAL NON-CONFORMITY (Legacy 2008 Accreditation Program):

During the investigation of this complaint, two additional potential non-conformities associated with the same
requirement were discovered. Requirement 1.4.2.16 states: ARE CONCLUSIONS AND OPINIONS IN
REPORTS SUPPORTED BY DATA AVAILABLE IN THE CASE RECORD, AND ARE THE EXAMINATION
DOCUMENTS SUFFICIENTLY DETAILED SUCH THAT, IN THE ABSENCE OF THE EXAMINER(S),
ANOTHER COMPETENT EXAMINER OR SUPERVISOR COULD EVALUATE WHAT WAS DONE AND
INTERPRET THE DATA?

Case records 11004326 (brown solid substance) and L1008571 (#11- green solid material) had final reports
identifying the presence of Tetrahydrocannibinols. The APD procedures manual has sections on the
microscopic examination of 1) plant material and 2) non-leafy plant material such as hashish, charred residue,
oil extracts, or residue. The section relating to the microscopic examination of the non-leafy plant material has
four steps listed:

1. Observe the solubility of resinous material
2. Note if any plant material (particles) is present such as cystolithic hairs or green plant fragments.
3. Extract a sample with hexane or CHCl;

4. Place a portion on a microscope slide ...and microscopically examine for characteristics of marihuana, including cystolithic
and glandular hairs

Another section in the procedure manual titled “Hash (Hashish)” specifies these two steps:

1. Dissolve small amount on glass plate or slide

2. Observe for cystolithic hair, conical trichomes or filamentous hairs.

L ____ e e ]
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The examination documentation does not allow for a competent examiner to know if the procedure was
followed. It is not possible to determine whether or not the examination included the laboratory required
solubility testing and slide preparation. It is also not possible to determine which solvent (Hexane and CHCl;
are the two options) was used during the microscopic examination.

Case records 1004326 (brown solid substance) and L1008571 (#11- green solid material) had final reports
identifying the presence of Tetrahydrocannibinols. The APD procedures manual has sections on the
microscopic examination of 1) plant material and 2) non-leafy plant material such as hashish, charred residue,
oil extracts, or residue. The section relating to the microscopic examination of the non-leafy plant material has
four steps listed:

The section of the APD procedures manual relating to the microscopic examination of plant material states “The
observation of the presence of an appropriate number of cystolithic hairs or characteristic seeds is sufficient for
positive test.” The procedure also states that “Positive microscopic examination results may be recorded in

the analytical notes as “consistent with marihuana” or in more detailed notes.” Due to the procedure allowing
a positive microscopic examination to be recorded when cystolithic hairs or characteristic seeds are seen, the
examination documentation recording of “consistent with marihuana” does not allow for a competent examiner
to know what was observed microscopically.

L ______________
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Appendix A:

Preliminary Results
Offense number: 2010-0301358
Requested By: Officer
Date Requested: 01-31-2010
LIMS Number: [.1001182

Report generated and administratively approved by: Glenn C. Harbison 1770

Report by (phone / pager / person / ¢c-mail): Person
Date: 01-31-2010
Time: 13:00 hrs

To Whom:  J. Bryant

Results:

Item Number: 1 Tag # 1696914-1

Instrumental analysis indicated the presence of Marihuana

Net weight: 1.31 grams / 0.04 ounce

Item Number: 2 Tag # 1696914-2

Instrumental analysis indicated the presence of Codeine cough syrup with promethazine

Net weight: 3.51 grams

- ___________________________ ]
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Kiyak, Christopher

From: Kiyak Christopher

Sent:  Sunday, April 18, 2010 1.04 PM

To: Hubbs, Ken

Subject: Preliminary Results (Case #2010-6236

Preliminary Results

Case: 2010-62367

LIMS: L1004326

Suspect: Stephen Torres

Requested by. Decker

Results Reported by: Email

Report Administratively Reviewed by: C Kiyak #6524
Tag: 17188311

Description: Brown solid substance

Preliminary Instrumental Resuits indicate: Tetrahydrocannabinols (Penalty Group 2}
Net Weight: 5.80

Chris Kiyak
Forensic Scientist

4/19/2010
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Preliminary Results
Offense number: 2010-0301866
Requested By: Officer
Date Requested: 01-31-2010
LIMS Number: L1001183

Report generated and administratively approved by: Glenn C. Harbison 1770

Report by (phone / pager / person / e-mail): Person
Date: 01-31-2010
Time: 13:00 hrs

To Whom:  J. Bryant

Results:
Item Number: 1 Tag # 1696973-2

Instrumental analysis indicated the presence of Cocaine

Net weight: 13.65 grams (total)

Item Number: 2-10 Tag # 1696973-3 thru 11

Instrumental analysis indicated the presence of Cocaine

Net weight: 221.40 grams (total)

Item Number: 11 Tag # 1696973-12

Instrumental analysis indicated the presence of Contains codeine cough syrup with
promethazine

Net weight: 114.54 grams
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Appendix B:

Analyst Case # Preliminary Result and Release LIMS Entry Date Final Report
Date/Time Date
Harbison LO900075 1/3/2009 at 3:30 (no email Weight: 1/3/2009 at 3:21 1/6/2009
date/time stamp) (MJ)
Micro and Color test: 1/5/2009 at 1:52
Harbison 10900077 | 1/3/2009 at 3:30 (no email Weight: 1/3/2009 at 3:15 1/6/2009
date/time stamp) (M)
Color test: 1/3/2009 at 3:15
Micro: 1/5/2009 at 2:11
Harbison L0900078 | 1/3/2009 at 3:30 (no email Weights: 1/3/2009 at 2:42 1/6/2009
date/time stamp)
MJ Micro/Color test: 1/5/2009 at 3:34
(MJ and MDMA)
MDMA Color Tests 1/3/2009 at 2:42
Harbison L1001182 | 1/31/2010 at 1:00 (no email Weights: 2/3/2010 at 2:05 and 2:06 2/9/2010
date/time stamp)
MJ Micro and Color test: 2/3/2010
{MJ and Codeine)
Codeine GC/MS 1/31/2010 prior to Pre-
lim Results; Codeine Color test: 2/3/2010
Harbison L1001183 | 1/31/2010 at 1:00 (no stamp) No LIMS entries on weights or tests 2/9/2010
made prior to 2/3/2010
(Codeine and Cocaine)
o LIMS not updated with color test results
Preliminary Result states until 2/8/2010.
“instrumental analysis...”
No preliminary instrumental data for
Cocaine. Per analyst — cocaine
preliminary results were possibly based
only on color test results
Harbison L1001185 | 1/31/2010 at 12:45 (no stamp) Other than a tablet count on 1/31/2010, | 2/3/2010

1. M)
2. MDMA (tablets)

3. M

no LIMS entries on weights and testing
until 2/3/2010 (after prelim result).
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Appendix C:

Analyst Case # Preliminary Result and Release LIMS info/Entry Date Final Report
Date/Time Date
Kiyak L1006342 5/30/2010 @ 11:48 am (w/ Evidence was 4 vials of liquid. (identified | 6/9/2010
email time stamp) on preliminary instrumental data as 1.1,
o 1.2, 1.3, and 1.4); no individual weights Reported as
Item 1 {straw colored liquid) present in case record. Prelim GC/MS :.te"‘]dl'
\ data exists on 5/30/2010 for the weight 'qui
Phencyclidine, 1.95 grams o substance
1.95 grams
Iltem 1.1 —run start 11:11
Iltem 1.2 —run start 11:25
item 1.3 —run starts 11:40 (PCP elutes at
6.3 minutes)
Item 1.4 —run start 11: 54 — PCP elution
time — approx. 12 noon after Prelim
Result Released; included in weight in
preliminary result)
Harbison | L0905372 4/19/2009 Prelim Result has Codeine as a result and | 4/22/2009
o three weights reported. Instrumental
Instrumental results l'ndlcated data for two of the three bottles is Item‘Z'
the presence of Codeine cough present to support preliminary results. ‘subdlwded
syrup GC/MS preliminary result data for the mt;) 21,22,
rd » . an 23
Documents the three weights of |3 item is absent.
the liquids in the three bottles
(44.74 g, 301.77 g, 796.68 g)
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AMERICAN SOCIETY OF CRIME LABORATORY DIRECTORS
LABORATORY ACCREDITATION BOARD

July 24,2012

William Gibbens, Forensic Services Manager
Austin Police Department

Forensic Science Division

PO Box 689001

Austin, Texas 78768

Dear Manager Gibbens:

On July 12, the ASCLD/LAB Board of Directors received a report which was prepared by ASCLD/LAB
Proficiency Program Manager Patti Williams following her investigation of a number of allegations made
against the Austin Police Department Forensic Science Division by Ms. Debra Stephens. You are being
provided a copy of the investigative report with this communication. Each allegation was considered and
acted upon by the Board. The allegations and the Board’s conclusions are as follows.

The first allegation was that the Austin Police Department Forensic Science Division policies on
preliminary results were confusing and that preliminary results were not supported by data. A side
concern was that technical reviews were being conducted in an inconsistent manner (where reviews,
refused by others, were approved by the Supervisor).

The second allegation included three parts as follows: (a) that no actions were taken and/or no
documentation exists regarding a laboratory security policy violation; (b) that no actions were taken
and/or no documentation exists regarding a proficiency testing policy violation; and (c) that incorrect
preliminary results were released by an analyst and the error was corrected through the complainant’s re-
analysis. The complaint states that the laboratory did not initiate any corrective actions to include re-
training of the original analyst.

Based upon the investigative report, the Board concluded that each of the allegations was without merit
and that the investigation of the allegations would be closed.

In addition to the investigative report, Ms. Williams prepared a document on Opportunities for
Improvement based on her observations during the investigation. A copy of the document is being
provided to you with this report for your consideration and application as you may find it to be helpful.

The Board did note that the laboratory’s prior practice of not retaining all of the examination
documentation generated at the time of the preliminary testing was not in compliance with the
requirements of criterion 1.4.2.16 of the 2008 ASCLD/LAB Legacy Program.

The Board noted that a random sampling of a few more recent Drug Chemistry cases suggests that this
may not be a current practice. However; the Board has requested that your laboratory provide objective
evidence that the practice has been corrected in drug chemistry cases and does not exist in other
disciplines. On or before October 1, 2012, you are requested to provide Patti Williams with three (3)
recent drug chemistry case files (including the LIMS audit trail) from each drug chemist and five (5) 2012
crime scene case files (representing different crime scene analysts).

Austin PD Laboratory Procedure — “Chapter 50 Release of Division Records and Information;
Preliminary laboratory analysis information” states When an exigent circumstance exists, analysis

Ralph Keaton, Executive Director ® 139 J Technology Drive, Garner, NC 27529 e Phone (919) 773-2600 e FAX (919) 773-2602 e E-mail rkeaton(@ascld-lab org



information may be provided to the investigating agency prior to the completion of all analyses by the
analyst and issuance of the final “Laboratory Report.” You are requested to provide Ms. Williams with
five biology case files in which preliminary results were released and any additional non-Biology 2012
case files where preliminary results were released.

As a side issue from the investigation and as follow-up to an issue raised during the investigation of
allegations made by Mr. Ron Fazio of Integrated Forensics, Inc., the Board has concluded that
examination documentation prepared by the Austin PD Laboratory in cases of reported THC and
Marihuana is not sufficient that another competent examiner could determine exactly what was done
and/or observed by the examiner to reach the reported conclusion as required by criterion 1.4.2.16. The
Board has concluded that the laboratory must take corrective action to comply with this requirement.

Ms. Williams has been requested to review documentation of compliance with this requirement in cases
involving the identification of THC and Marihuana. You are requested to work with Ms. Williams and
provide sufficient documentation to satisfy her that the laboratory has taken appropriate action to correct
this non-conformity.

In the event that ASCLD/LAB is unable to resolve these concerns through review of case records which
you provide, it reserves the right to request a revisit to your laboratory.

Your cooperation and the cooperation of the personnel in your laboratory during the investigation of this
matter is and has been greatly appreciated. If you have any questions related to this matter, please feel
free to contact me.

Sincerely,

T{.;zf;,\ W, Keston

Ralph M. Keaton
Executive Director

cc: Pamela Bordner, ASCLD/LAB Chair
Pat Johnson, Texas DPS System Director
Patti Williams, ASCLD/LAB Proficiency Program Manager
Anthony Arnold, Quality Assurance Manager
ASCLD/LAB Office
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HEALTH AND SAFETY CODE CHAPTER 481. TEXAS CONTRO... file:///C:/Documents and Settings/Leigh Tomlin/Desktop/HS.481.htm

propagation, compounding, conversion, or processing of a controlled
substance other than marihuana, directly or indirectly by extraction
from substances of natural origin, independently by means of chemical
synthesis, or by a combination of extraction and chemical synthesis,
and includes the packaging or repackaging of the substance or labeling
or relabeling of its container. However, the term does not include the
preparation, compounding, packaging, or labeling of a controlled
substance:

(A) by a practitioner as an incident to the
practitioner's administering or dispensing a controlled substance in
the course of professional practice; or

(B) by a practitioner, or by an authorized agent under
the supervision of the practitioner, for or as an incident to research,
teaching, or chemical analysis and not for delivery.

(26) "Marihuana" means the plant Cannabis sativa L.,
whether growing or not, the seeds of that plant, and every compound,
manufacture, salt, derivative, mixture, or preparation of that plant or
its seeds. The term does not include:

(A) the resin extracted from a part of the plant or a
compound, manufacture, salt, derivative, mixture, or preparation of the
resin;

(B) the mature stalks of the plant or fiber produced
from the stalks;

(C) o0il or cake made from the seeds of the plant;

(D) a compound, manufacture, salt, derivative, mixture,
or preparation of the mature stalks, fiber, oil, or cake; or

(E} the sterilized seeds of the plant that are
incapable of beginning germination.

(27) "Medical purpose" means the use of a controlled
substance for relieving or curing a mental or physical disease or
infirmity.

(28) "Medication order" means an order from a practitioner
to dispense a drug to a patient in a hospital for immediate
administration while the patient is in the hospital or for emergency
use on the patient's release from the hospital.

(29) "Narcotic drug" means any of the following, produced
directly or indirectly by extraction from substances of vegetable
origin, independently by means of chemical synthesis, or by a
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